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(EEOC) issued Interpretative Guidelires on Sex-

ual Harassment in March 1980. The purpose of
these Guidelines was to reaffirm the EEOC’s long-held
position that sexual harassment is an unlawful employ-
ment practice under Title VII of the Civil Rights Act
of 1964.

The EEOC believes these guidelines are neces-
sary becausc sexual harassment contintes to be a
widespread problem.

Some early surveys and studies lend support to
this belief. In 1975, Cornell University conducted the
first study specifically addressing the topic of sexual
harassment in the workplace. Respondents were
drawn from women who were members of a Civil
Service Employee’s Association and women attend-
ing a convention on sexual harassment. Seventy per-
cent of the 155 women responding had experienced
some form of sexual harassment.! In 1976, Redbook
published a questionnaire to which all readers nation-
wide had the opportunity to respond. Ninety per-
cent of those responding reported they had personally
experienced unwanted sexual attentions on the job.?

Sexual harassment is a widespread problem in
government offices. In 1976, the Ad Hoc Group on
Equal Rights for Women conducted a study of mem-
bers of the United Nations Secretariat. The ques-
tionnaire included an item specifically addressing the
question of sexual harassment. Although this ques-
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lionnaire was confiscated before completion so the
Jata are incomplete, 875 U.N. staff members did re-
spond. Seventy-three percent of the respondents
were women, and over half of them admitted that
they had been the victim of or were aware of sexual
harassment in the U.N.?

Another study conducted by Sangamon State
University in the fall of 1979 also expcsed widespread
sexual harassment in Illinois state government offices.
This study was the first random-sample survey con-
ducted on the subject of sexual harassment.* Of the
4859 female erployees sampled, 1495 or 31% re-
sponded. Fifty-nine percent of the respondents re-
ported experiencing one or more incidents of sexual
harassment in their present piace of employment.®

Sexual Harassment: An Urgent Problem

With the issuance of the new Guidelines there is
no longer any doubt that the problem of sexual harass-
ment must be addressed by employers. The Guide-
lines state: . . . the employer has an affirmative duty
to maintain a workplace free of sexual harassment
and intimidation.””¢ Notwithstanding the employers’
outcry that the Guidelines are too broad and too sub-
jective, there may be some strong reasons for com-
pliance based on a cost-benefit analysis. Besides being
vulnerable to a lawsuit, the employer may lose the trust
of his or her employees if hzrassment is permitted. A
breakdown in communicatior may also occur if com-
plaints and grievances are not taken seriously.

This lack of trust and the breakdown in com-
munication could manifest itself in several ways. Turn-
over rnay increase if harassed employees feel there is
no hope for remedying the situation. Glueck esti-
mates that turnover costs American industry 11 bil-
lion dollars a year.”

Absenteeism could be another outcome if har-
assment of employees is permitted. Even if an em-
ployee does remain on the job, other problems such
as low morale may develop. Inefficiency, lack of team-
work and low prcductivity could result from low morale.
Extreme dissatisfaction—if present—may lead to
stress, which is detrimental to both the employer anc
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These guidelines are
necessary because sexual
harassment continues to be a

widespread problem.

the employee as it has been linked to physiclogical
problems which can cause increased absenteeism and
higher medical bills.

Reflecting upon these negative repercussions, it
seems logical that an employer would want to mini-
mize sexual harassment, espazcially as the new Guide-
lines require an employer to take action. This was not
alwaus the case, as a review of the history of the
Cours’ attitude to sexual harassment indicates.

Sexual Harassment: The Legal View

There has been much controversy among the
courts whether sexual harassment consti‘ites sex dis-
crimination under Title VII and whether t1e employer
is liable for harassment by supervisors. Many early
decisions held that Title VII did not cover sexual har-
assment and that an employer was not to be held liable
unless the behavior was an employer's policy.

The first major decision finding for employer lia-
bility was Barnes vs. Costle (1972).* The majority
opinion in the case stated that an employer is liable
for Title VII violations committed by supervisory per-
sonnel. The court, however, held that liability was
waived if the employer premptly rectified the situa-
tion after the supervisor’s conduct was known about.

The second, major court case finding an employer
liable for the conduct of supervisors is Tomkins 1. This
appellate decision reversed Tomkins vs. Public Serv-
ice Electric and Gas Company (1976) or Tomk'ns 1.°
In the Tomkins® case, the plaintiff was sexually “ap-
proached” by her supervisor during a discussion about
the plaintiff's job advancement. Tomkins rejected his
propositions and was thereafter harassed by the
supervisor with layoffs and threats of demotion. Fif-
teen months after the incideni Tomkins was fired. In
the Tomkins I ruling the court denied the plaintiff re-
covery, on the grounds that discrimination due to sex-
ual activities is not sex discrimination under Title
VIl

In Tomkins I, the court ruled that the employer
was liable, and it developed a three-part test to be used
in deciding employer liability in sexual harassment
cases:
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B The harassment must somehow be linked to the
victim’s job status.

W The employer must have had knowledge of
the supervisor’s conduct.

B The employer has a defense if prompt remedial
action is taken on learning of the misbehavior.

This apparent confusion over whether sexual
harassment constitutes unlawful behavior under Title
VI and when an employer is liable for employee’s ac-
tions indicates the usefulness of the new EEOC
Guidelines. They clarify the legal confusion.

The Guidelines on Sexual Discrimination

The Guidelines state that harassment may be
verbal or physical. The employer is required to take
affirmative action to achieve a workplace free from
sexual harassment and intimidation of a verbal or
physical nature. Thus, the Guidelines are broader
than some of the previous case law.

Heowever, they are, in some respects, consis-
tent with some of the key court decisions mentioned
above. For instance, the Guidelines are in line with the
Bames vs. Costle decision where the court found the
employer liable for the discriminatory practices of its
supervisory personnel. The Guidelines state that
the employer will be held liable for the behavior of its
“supervisory employees or agents’’ whether or not
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the employer knew or should have known of the be-
havior and regardless of whether or not the em-
ployer condoned or forbade stich behavior. The Guide-
lines Jo not hold an employer responsitle for the acts
of other employees or non-employees unless the em-
ployer knew or should have known of the harassing
incidents. The employer has the defense of having
taken ‘‘immediate and corrective action” in those
cases.

The Guidelines provide three criteria to use when
deciding if a certain act is indeed unlawful:

B Submission to the conduct is either an explicit term
or condition of employment.

1 Submission to or rejection of the conduct is used
as a basis for employment decisions affecting the
person who did the submitting or rejecting.

® The conduct has the purpose or effect of unrea-
sonably interfering with an individual's work per-
formance or creating an intimidating, hcstile or of-
fensive work environment.'?

The Guidelines are consistent with two of the three
points in Tomkins’ three-part test. Firstly, the harass-
ment must be a condition of employment; and sec-
ondly, the employer has the defense of prompt re-
medial action. The Guidelines differ from Tomkins II
in that the employer is not required to have knowledge
of the supervisor's behavior to be held liable under the
Guidelines. Furthermore, the Guidelines are broader
than Tomkins in that an emgployer is required to
maintain a workplace free from harassraent and in-
timidation.

Each case arising under these new Guidelines
will be decided individually and on a factual basis.*
The Commission will look at the whole record and at
the context in which the behavior occurred.

The Guidelines state that no “regulatory burdens
or record-kecping requirements”’'* are necessary for
compliance. However, agencies are required to sub-
mit a plan stating what steps they prcpose to take in

prevention of sexual harassment. This will be a sup-
plement to the Phase Il Affirmative Action Planning

Process.

The Definition of Sexual Harassment

The Guidelines raise three problematic issues for
the personnel manager:

B The definition of sexual harassment is very broad.

B There is a new role for the personnel manager
called for under the Guidelines.

B There are some unresolved legal issues raised
by the Guidelines which will affect the disposition of
future cases.

The breadth of this definition will probably be
praised by the women’s groups who advocated more
protection for women in the workplace. However, in-
asmuch as the defiaition is broad and ambiguous, it
poses problems tor personnel managers who are at-
tempting to comply. The fact that sexual harassment
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may be verbal could prove problemat * because with
verbal harassment—much more so than with physi-
cal harassment-—opinions may differ over what con-
stitutes harassment. Thus what one person perceives
to be harassment, another perceives to be a compli-
ment. It may be virtually impossible for a personnel
manager to issue a standard set of rules and pro-
scribed behaviors in order to prevent charges of ver-
bal harassment by employees against fellow employees.

The second way in which the definition of sex-
ual harassment has been broadened is that, now, the
cmployer is responsible for any harassing behavior
by supervisors whether or not it has been authorized.
Furthermore, the employer has an obligation to pre-
vent sexual harassment by other employees and non-
employees, provided that the employer has knowledge
of the behavior. This may mean a much more vigorous
system of monitoring the behavior of supervisory per-
sonnel, as well as new training programs for supervisors.
There may be the classic problem of distinguishing
biased information in determining if there is a prob-
lem, since the only source of information is often the
supervisors’ own reports.

Finally, the definition is broad in that unlawful be-
havior may have occurred whether or not the victim’s
cmployment was adversely affected. This may benefit
certain plaintiffs, particularly the ones who resign or
who fail to apply for promotions because of the per-
ceived consequences of sexual harassment. The prob-
lem that the personnel manager faces here is again
one of determining which supervisors are engaging in
harassing behavior. This is especially true because toler-
ance for this behavior may vary among employees.
In summary, what the potential plaintiff gains in terms
of protection, the personnel manager inherits in the
form of an ambiguous mandate.
tion, the personnel manager inherits in the form of
an ambiguous raandate.

The Preventive Role of Personnel

The second issue raised by the new guidelines is
the expanded role of personnel managars implied in
the Guidelines. There is an affirmative action role pre-
scribed by the new Guidelines which is drastically dif-
ferent from that currently required under Title VIL It
is, in fact, more similar to the role required of employ-
ers in developing Affirmative Action Plans (Execu-
tive Order 11246). The Guidelines require that em-
ployers take *‘all steps necessary” to create an environ-
ment which prevents sexual harassment. The actions
suggested in the Guidelines include “affirmatively
raising the subject [of sexual harassment,] express-
ing strong disapproval, developing appropriate sanc-
tions, informing employees of their right to raise the
issue of sexual harassment under Title VII and de-
veloping methods to sensitize all concerned.”

Although the goal of creating an environment free
of harassment is commendable—and consistent with
a public policy goal of no sex discrimination —it poses
the following mechanical problems for a personnel man-
ager. First of all, the employer has to develop some form
of disciplinary action against one employee for harass-
ing another employee. Since there may be disputes
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over whether harassment occurred, the employer may
need to develop a mechanism for resolving disputes.
In other words, the employer may be thrust into the
unpopular role of referee or judge in this case, before
disciplinary action is taken.

In unionized settings, the situations may be-
come even more complicated, since a contract and
its provisions may determine uncder what conditions
an employee can protest a disciplinary action. The
recent increase in the number of employees appeal-
ing the issuance of disciplinary notices makes this
more of a potential conflict area.

Besides affecting the employer’s disciplinary
procedures, the Guidelines may have implications
for training programs. The employer can limit his or
her liability for harassment if “immediate and appro-
priate corrective action” is taken. This requires train-
ing of personnel to detect incidents and take action.

Finally, the Guidelines may require extensive ef-
forts if the employer is to fulfill this affirmative action
clause in other than a symbolic manner. Technically,
no new record-keeping is required. However, how will
this preventative program of informing employees
and later disciplining them be carried out if not through
a series of written guidelines, training manuals and
discipline records?

There are related questions which arise from the
employer’s affirmative action role. What is the stand-
ard for whether the employer has fulfilled this affirma-
tive action obligation? Will it be a good-faith test, as
under Executive Order 11246? Secondly, will a charge
brought by an employee against an employer for vio-
lation of the affirmative action obligation be sustained?
In other words, can we construe this affirmative ac-
tion obligation literally? Finally, will the existence of an
employer affirmative action plan against sexual harass-
ment exonerate the employer in cases whare swift
remedial action has not been taken? In other words,
will the presence of a plan be a ‘“‘clean hands” defense
against individual allegations of harassment?

The Legal Basis of Sexual Discrimination

The final issue raised by the Guidelines is: what
is the legal basis for clecidiig sexual harassment cases?
The cases involving supervisory personnel are to be
handled on a case-by-case basis with the Commis-
slon examining the particular circumstances of each
case and making a “factual determination.” In many
of these cases, this may amount simply to one per-
son’s word against another’s. In this respect, the Com-
mission’s task will be similar to that of the National Labor
Relations Board when it has to make a credibility find-
ing in unfair labor practice cases.

It may be interesting to see under what condi-
tions an employee can establish successfully a prima
facie case of sex discrimination because of sexual har-
assment. Under the McDonnel Douglas'® (1973) case
ruling, the employee had to meet a three-part test:

8 The plaintiff was denied the job.

B The plaintiff was a member of a protected class
and was qualified for the position.

B The person who got the job was not a minority.
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Applying the McDonnell Dougias test, a plaintiff
could establish a prima facie case by simply alleging that
sexual harassment has occurred, that the plaintiff has
experienced an adverse employment zffect, and that
another person who was not harassed did not ex-
perience this adverse employment.

There may also be a problem of remedies, par-
ticularly in lay-off and promotion cases. Back pay may
be awarded if the charge is about non-promotion.
However, the more difficult question is: Who gets the
job—the person already .n the job or the person who
was harassed? This raises some of the same issues
found in the lay-off and promotion cases in terms of
what remedy is appropriate for restoring the person's
“rightful place.”

Model Program

In order to comnly with the Guidelines’ affirma-
tive action obligation, the employer could delegate the
responsibility for developing a program to the personnel
department since it is in most frequent and direct con-
tact with employees.

The foundation of an employer’s compliance pro-
gram is a sirong statement from top management
that sexual harassment will not be tolerated (see figure).
If employers establish a precedent for disciplining em-
ployees involved in harassing others, statements of
this sort will be taken more s2riously.

Training programs for current employees or orien-
tation programs for new employees may be a logical
first step to take in meeting the requirements of the
new Guidelines. Employers may want to concentrate
these training programs on supervisors since they are
liable for incidents of sexual! harassment, regardless of
whether or not they were aware of the behavior. A
message from the president of the company, stating
the company’s position on this issue, may add cred-
ibility to the program. This message could be shown
on videotape at the training session and be included
in the handbook.

Any training program conducted on sexual har-
assment should at least include how to recognize
sexual harassment, internal and external sanctions
against it and where to go for help. The personnel de-
partment could develop a handbook relterating the
points made in the tralning sessions. This handbook
should be distributed to all levels of employees.

Sensitivity training may be necessary for per-
sonnel managers and other people in supervisory
positions, in how to develop a good rapport with em-
ployees and how to handle sensitive topics. A person
skilful in this area will have greater success in gaining
employees’ confidence especially if anonymity can be
guaranteed. Role-playing is a useful tool to employ in
developing this skill.

However, training programs alone will not suf-
fice. An employer should follow up with the develop-
ment of sanctions and the development of perform-
ance appraisal programs which monitor employee and
supervisory compliance. The severity of the punish-
ment should match the severity of the violation. If a
union is present, management muit work coopera-
tively with it to ensure acceptance of the sanctions.
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Model Program
Sexual Harassment

(Excerpted from the National Labor Relations

Board Policy, Administrative Policy Circular
APC 80-2, issued February 21, 1980)

Sexual harassment is a form of employee
misconduct which undermines the integrity of
the employment relationship. All employees must
be allowed to work in an environment free from
unsolicited and unwelcome sexual overtures.
Sexual harassment does not refer to occasional
compiiments. It refers to behavior which is not
welcome, which is personally offensive. which
debilitates morale and which therefore inter-
feres with the work effectiveness of its victims
and their co-workers. Sexual harassment may
include actions such as:

Sex-oriented verbal “kidding” or abuse
Subtle pressure for sexual activity
Physical contact such as patting, pinching
or constant brushing against another’s
body

B Demands for sexual favors, accom-
panied by implied 2r overt promises of
preferential treatment or threats con-
cerning an individual's employment status.

Sexual harassment is a prohibited personnel
practice when it results in discrimination for or
against an employee on the basis of conduct
not related to work performance, such as the
taking or refusal to take a personnel action, in-
cluding promotion of employees who submit to
sexual advances or refusal to promote employees
who resist or protest sexual overtures.

Complaints of sexual hLarassment involving
misuse of one's official position should be made
orally or in writing to a higher-level supervisor,
to an appropriate personnel official, or to anyone
authorized to dea! with discrimination complaints
{e.g., EEO counsc.or, union official, etc.).

Because of differences in employees’
values and backgrounds, some individuals may
find it difficult to recognize their own behatior
as sexual harassment. To create an awareness
of office conduct which may be construed as
sexual harassment, we will incorporate sexual
harassment awareness training in future :in-

agerial, supervisory, EEO, employee orienta-
tion and other appropriate training courses.
Additionally, a copy of this policy will be placed
in each new employee orientation kit. A
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The Guidelines: Pros and Cons

Inasmuch as the sexual harassment Guidelines

provide a legal definition of sexual harassment as sex
discrimination, they are a boon to people, particularly
women, who face harassment on the job. However,
inasmuch as they displace what is a socially based
problem orto the shoulders of personnel managers

in

firms, they appear to be unrealistic in their goals. It

is understandable that a personnel manager or em-
ployer may be overwhelmed by the time and costs
involved in implementing some or all of these sugges-
tions. These are short-run cousts. however. What is
sometimes overlooked are the long-term benefits of
a workplace free from harassmeat and intimidation:
improved morale, lower absenteeism and less turn-

over. B
References
1. Lin Farley, Sexual Shakedswn: The Sexual Harassment of Women on

11
12.

13.
. Ibid.
15.

© N AW N

the Job (New York: McGraw-Hill 1979), p. 20.

Clalre Safran, “What Men Do to Women on the Job—A Shocking
Look at Sexual Harassment,"" Redbook, November 1976.

Farley, op. cit.,, p. 21.

Sangamon State University Questionnaire, *‘Survev for Women Em-
ployees— State of lllinois,” Springfleld, lllinols, August 7, 1979.

. Barbara Hayler, Testimony Before House Judiciary Il Committee, State

of lllinois, March 4, 1980, p. 5.

. EEOC Interpretative Guidelines on Sexual Harassment, issued March

11, 1980.

_ William F. Glueck, Personnel: A Diagnostic Approach, revised edition,

(Dallas: Businers Publications, 1978), p. 739.

Come v. Bausch & Lomb, 490F Supp 161 (DC Az, 1975); Tomkins
v. Public Service Electric & Gas Company, 422F Supp 533 (DC Az,
1976). This was reversed by Bamnes v. Costle, 561 F2d 983 (CA D of
C, 1977). See Willam C. Samour. “Sexual Harassment: Finding A
Cause of Action Under Title VAI,”” Labor Law Joumal, March 1979, p.
145. For a discussion of the nature of the problem, see James C. Renick,
“Sexual Harassment at Work: Why It Happens, What to Do about
I." Personnel Journal, August 1980, Vol. 59, No. 8, v. 658-662.

. William C. Seymour, of. cit., p. 143.
10.

Ibid.
Ibid.
EEOC Interpretative Guidelines on Sexual Harassment, issued March
11, 1980. The Final Guidelines were Issued in an interpretative memo
on September 23, 1980 and were published in the Federal Register
later that week. The primary change in the Final Guidclines was the
word “unreasonably” for substantially in the third criterion. Also, the
agency expaided coverage from supervisors and employees to in-
clude non-employees. The new Guidelines divided Section 1604d into
1604.11d and 1604.11e. Section 1604.11d covers other employees and
1604.11e covers nonemployees Section 1604.11d reads:

“(d) With respect to conduct between fellow employees, an employer Is
responsible for acts of sexual harassment in the workplace where
the employer, its agents or supe-visory employees, knows or
should have known of the conduct unless it can show that it tock
immediate and appropriate corrective action.”

Section 1604.11e reads:

*(¢) An employer may also be responsible for the acts of non-employees,
with respect to sexual harassment of employees in the workplace
wher= the employer, its agents or supervisory employees knows or
should have known of the conduct and fails to take imimediate
and appropriate corrective action. In reviewing these cases the
Commission will consider the extent of the employer's control and
any other legal responsibility which the employer may have with
respect to the conduct of such non-employees.”

Ibid.

McDonnell Douglas Corp. v. Green (411 US. 792).

PERSONNEL JOURNAL B December 1980

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



